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Preface

This draft was prepared by Stratos Inc., with input from both the federal inter-departmental Corporate Social Responsibility (“CSR”) National Roundtable Steering Committee and the CSR National Roundtable Advisory Group. The objective of this report is to provide a summary of the discussions that took place during the Open Sessions and Issue Focus Sessions of the second National Roundtable on CSR and the Canadian Extractive Sector in Developing Countries, held in Toronto on September 12-14, 2006. The themes explored in this second Roundtable were “Incentives Supportive of the Implementation of CSR Standards” and “CSR Monitoring and Dispute Resolution Mechanisms”. The views expressed here are of the participants in each of these sessions and do not necessarily reflect the views of the Government of Canada, or of either the National Roundtable Steering Committee or the National Roundtable Advisory Group. 

Introduction

Background

In June 2005, the 38th Parliament’s Standing Committee on Foreign Affairs and International Trade (SCFAIT) issued its Report, Mining in Developing Countries and Corporate Social Responsibility, which called on the Government to “put in place a process involving relevant industry associations, non-governmental organizations and experts, which will lead to the strengthening of existing programs and policies in this area, and, where necessary, to the establishment of new ones.”

In response to this Parliamentary Report, the Government is hosting four National Roundtables on Corporate Social Responsibility (CSR) and the Canadian Extractive Sector in Developing Countries between June and November 2006, in Vancouver, Toronto, Calgary and Montreal.  On the basis of the SCFAIT Report, five themes were selected to guide the Roundtables process: CSR Standards and Best Practices; Incentives for Implementation; Assistance to Companies; CSR Monitoring and Dispute Resolution Mechanisms; and Resource Governance Capacity Building.

Mandate for the CSR Roundtables

It is the mandate of the Government to generate a report back to Parliament that presents, through the engagement in the Roundtable process, “recommendations for government, NGOs, labour organizations, businesses and industry associations on ways to strengthen approaches to managing the external impacts of international business activities to benefit both businesses and the communities within which they work.”
 Each Roundtable provides an opportunity to gather input from the engaged public through Open Sessions and to foster an in-depth, policy-relevant discussion with invited participants in closed Issue Focus Sessions. This report captures the substance of the discussions that took place at the Toronto Roundtable.
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For more information about this Roundtable or the contents of this document, please contact:
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Meeting Summary – Part 1: Open Sessions

Open Session Objective

The objective of the Open Sessions was to provide an opportunity for interested individuals and organizations to provide their views to the Roundtable process. Written contributions submitted to the Toronto National Roundtable are available on the Roundtable Website: www.CSRExtractiveSectorRoundtables.ca. 

Open Session Summary

Forty-five people spoke at the two Open Sessions. The list of speakers is provided in Annex 1. The information provided by the public during the oral presentations is summarized here in thematic categories, presenting both the issues raised and the potential solutions provided by speakers. 

Human Rights

Human rights were a recurring theme throughout the Open Sessions.  Many speakers discussed the need for concrete action to ensure that international human rights and environmental standards are respected by Canadian extractive sector companies operating abroad.  There were also calls for accountability mechanisms when companies are found complicit in human rights abuses and environmental destruction, and an end to impunity for violations.  Some argued that the same corporate social responsibility (“CSR”) principles under which companies currently operate in Canada should be extended to their overseas operations.  Calls were made for Canadian companies and the government to actively promote principles of good governance and development, and to ensure that company operations in developing countries are not in conflict with Canadian and international human rights obligations.

Many speakers felt that civil and criminal charges against companies alleged to be complicit in human rights abuses abroad should be pursued in Canadian courts, and that the victims should receive justice, compensation and redress if it is determined that crimes or civil wrongs have been committed.

While support was also expressed for an examination of extraterritorial application of Canadian laws to Canadian companies operating abroad as suggested by SCFAIT in its June 2005 Report, other speakers asserted the pre-eminence of host country responsibility and prerogative in ensuring compliance with environmental and human rights laws and standards.

Several presentations focused on the need for free, prior and informed consent of communities that will host extractive sector operations.  It was also argued that attention is needed in the negotiation of community benefits, as well as the need to consider circumstances that allow communities to reject development when the impacts of extractive activities are deemed too great.  Several presenters noted that host country local communities need to be fully engaged in decisions that can impact their lives, and the Canadian Government should provide support to ensure that local communities are properly consulted.  If they are not, some of the presenters recommended that these communities need the opportunity to seek redress through Canadian courts.

Several speakers emphasized the importance of companies completing good environmental and social impact assessment and human rights impact assessment.  It was suggested that the capacity to provide consistent, reliable and credible assessments be increased through the establishment of a registry of authorised consultants and agencies which could be used by companies.  One speaker suggested the need for a third-party mechanism for approving environmental auditors in order to improve the quality of the environmental impact assessment process overseas.  Another proposal made was to establish an approved list of auditors via joint recommendations by government and civil society, and companies would be required to employ the services of an approved auditor in order to get export development insurance, credit or listing on a stock exchange. 

Voluntary vs. Mandatory Standards

Support and criticism were expressed for both voluntary and mandatory CSR standards.  Many speakers noted that it is critical to legally require corporations to meet and/or exceed existing CSR standards, as voluntary standards are ineffective and insufficient to protect communities and are also difficult to enforce.  These speakers stated that legislation must be drafted that can hold corporations accountable for non-compliance with established CSR standards or violations of human rights or environmental obligations.  It was pointed out that many developing countries themselves have poor CSR records and cannot be relied upon to enforce voluntary standards, or are dependent on foreign investment and under pressure to attract development, and are thus unwilling to enforce voluntary standards that may undermine development.  Many speakers argued that voluntary approaches to regulation or self-regulation can never form the basis of a sustainable system for the protection of workers and the environment in developing countries, and that binding norms are required that reward best practices and deny public and financial support for poor performers.

One presenter referenced the Mining Certification Evaluation Project (MCEP) in Australia as representing the highest international standard for CSR performance in the mining industry and a possible model for a Canadian approach.  It was also suggested that Canada develop a code of conduct for Canadian corporations operating abroad that is equivalent to that which legislates mining in Canada on CSR, and to pass legislation that would require all companies to abide by this code.

However, several speakers noted that introducing more regulations, even if they can be legally enforced abroad, will not catch the “rogue operators” and may discourage responsible Canadian companies, some of which already think they are well-regulated, from operating in these areas, thereby reducing the positive contribution that extractive industries can provide for the communities and developing countries in which they operate.  While it was recognized that there is a need for an actionable strategy to affirm that Canadian values are upheld by Canadian companies operating overseas, many speakers encouraged the use of voluntary standards and self-regulation to achieve this goal, noting that it would be in the company’s best interest – both financially and reputationally – to abide by a strong and cohesive set of voluntary standards on CSR.

As a middle ground, one speaker recommended strengthening existing voluntary codes – providing clearer and more precise guidelines, appointing a body for interpreting ambiguity, strengthening communication and monitoring, outlining incentives and disincentives, and clarifying implications for breaching these guidelines – until mandatory mechanisms can be put in place.  Another speaker suggested that the government should encourage promising voluntary initiatives, such as the Voluntary Principles on Security and Human Rights and the Extractive Industries Transparency Initiative.

Whichever model is followed, many speakers thought that a consistent and internationally comprehensive approach is required to ensure meaningful change with respect to CSR performance on the ground.  One presenter noted that the industry as a whole should press for these measures in order to demonstrate that it is not complicit in violations of human rights or environmental obligations, and to achieve lower reputational, operational and regional risks.

Existing Industry Initiatives

A number of presenters noted that many Canadian extractive sector companies are already engaged in industry-led and multi-stakeholder CSR initiatives that have gained widespread support among companies and are showing promise in their impact on the ground.  The Mining Association of Canada’s Towards Sustainable Mining Initiative was mentioned by several speakers as a reporting mechanism that drives performance improvement, and it was noted that, as of next year, reporting results will be verified by an external party.  The Mine Environment Neutral Drainage (MEND) Program was mentioned as a promising voluntary and multi-stakeholder initiative that provides tools to control the environmental impacts of mining, and tailings management in particular.  The Prospectors and Developers Association of Canada’s Environmental Excellence in Exploration (E3) program is a comprehensive, Internet-based toolkit that offers leading examples of environmental and social responsibility in the minerals industry.  In addition to these initiatives, many individual companies have adopted their own policies and programs on key CSR issues.  It was argued that the Canadian extractive sector recognizes the importance of these issues and is moving forward to improve the industry’s performance and reputation. 

Several participants noted that Canadian extractive sector companies often participate in a range of community development projects, such as providing employment and education opportunities, and funding health and infrastructure projects.  One speaker remarked that it is important to recognize that in many countries, mining employees support significant networks of people and that it is therefore necessary to look at ways of developing local capacity outside of the mining context.

Monitoring and Enforcement Mechanisms

There was support from many speakers for an effective and efficient Canadian-based monitoring and enforcement system for CSR standards.  Some speakers suggested that a monitoring and enforcement system would make corporations accountable for their actions and would ensure compliance with these standards.  One speaker noted that monitoring and enforcement would also contribute to establishing a performance benchmark against which measurable and achievable goals can be set and future performance assessed.  

Support was also expressed for the establishment of an ombudsman
 or independent investigative body to address and/or investigate complaints regarding the activities of the extractive industry in developing countries.

Reporting and Disclosure

There was general support for improved transparency and credible reporting and disclosure of relevant information by extractive companies operating overseas.  While it was noted that many companies have become increasingly transparent about their CSR performance, much of this reporting is still voluntary.  Some argued that there is room for more rigorous mandatory disclosure requirements from companies operating overseas as well as host country governments and institutional investors, in order to enhance accountability.  Some of the suggestions provided by participants included:

· Full financial disclosure regarding foreign operations by companies;

· Disclosure of actions by companies with respect to their ethics codes;

· Public reporting of the results of environmental and social impact assessments and human rights impact assessments;

· Corporate and government reporting of payment and receipt of taxes and royalties (e.g. via the Extractive Industries Transparency Initiative);
· Mandatory annual Global Reporting Initiative (GRI) reporting under the Canadian Business Corporations Act; 
· Reporting on CSR standards as part of continuous disclosure conditions of provincial securities commissions;
· Aligning the Canadian definition of materiality with the U.S. “reasonable investor test” model; and
· Mandating disclosure of CSR policies and proxy voting by Canadian pension funds.
Many speakers also raised the importance of transparency around CSR issues related to mutual and pension funds, and for these funds to disclose their investment policies and how they vote their shares.  There was also concern around transparency regarding funding and other services provided by the Canadian government, with respect to ensuring that these monies are being put to appropriate uses.  For example, one speaker requested that there be more transparency around the Canada Investment Fund for Africa (CIFA) and the social and/or environmental criteria to which it subscribes.  Similar concerns were expressed regarding the Canada Fund for Local Initiatives.

Role of Audit Systems

There was some support for audit systems as a method of enforcement and disclosure of CSR standards.  One speaker drew a parallel to the International Cyanide Management Code whereby companies that sign onto the Code make themselves subject to an audit that will identify where performance is lacking and improvements are needed.  It was also suggested that companies should conduct third-party audits of their ethics codes, which would include mandatory disclosure of the results.  Another speaker suggested third-party human rights audits as a condition of mine licensing, the results of which could be made public.

Securities Law and Financial Incentives

It was recommended that Canada offer financial incentives to companies that obey international CSR standards by way of a tax credit system.

Many speakers referred to the use of other financial incentives to motivate CSR performance and adherence to standards.  Investors are more frequently asking companies to disclose their environmental and social impacts and safety records, and appear to be increasingly reluctant to invest in companies where those records show poor CSR performance.  One speaker also suggested that securities legislators should take a clear position clarifying that the fiduciary obligation of the trustee includes the consideration of environmental, social and governance (ESG) issues that are financially material to investment decisions.

International Leadership Role for Canada

Many speakers saw a role for Canada as an international leader in upholding human rights standards and promoting accountability and best practices.  However, this vision of Canada as a global leader was contrasted with the opinions of some speakers who thought that the current reputation of Canada as a defender of human rights is being squandered through poor CSR performance.

One speaker recommended that the Canadian government affirm its position on economic, social and cultural rights to the international financial bodies pursuant to its 2005 Statement on International Policy, and work to incorporate the promotion of high human rights standards within the work of World Bank institutions.  Some speakers highlighted the need to consider the impact of foreign takeovers of Canadian companies on their corporate commitment on CSR, and recommended that the government take into account CSR disclosure and governance issues when evaluating takeover bids.

Relationships Between NGOs and Industry

Many speakers discussed the importance of positive relationships between non-governmental organizations (“NGO”) and industry in contributing to CSR programs and effectively dealing with issues that may arise in host countries and communities.  While NGOs and industry often do not see eye to eye, it is critical that these groups move beyond confrontational dialogue and come together to educate one another, discuss issues, and generate viable solutions.  It was noted that Canadian-based NGOs should educate their counterparts around the world in the importance of working with industry and governments to achieve common objectives, and that support should be provided to governments in developing countries to find ways of improving the links between industry and NGOs.  
A number of companies expressed regret and frustration at NGO rejection of their requests for collaboration or invitation to partner in strengthening relations between companies and the communities in which they operate.  Some companies also stated that they can often be the victims of misinformation, and urged NGOs to be more careful in the allegations they make.

There was frequent mention of the lack of a “balance of power” between corporations and communities, and the need for community capacity building to facilitate the creation of strong, healthy and empowered communities that are able to more effectively engage with industry and stand up for the rights of the community.  Some speakers thought that the willingness of companies to adopt CSR standards is correlated to a perceived level of threat, and that firms have fewer incentives to embrace standards because communities have a limited capacity to generate threats.  It was argued that governments, NGOs and industries must create and support the conditions that lead to a more equal balance of power, and improve community access to resources and information they need to make decisions and hold companies accountable.  Some noted that embassies and trade commissioners could also provide support to local communities to help them mobilize, negotiate, and build their capacities.  One presenter suggested looking at social mobilization efforts in the north, where the practice is more developed, to inform similar efforts in the south.

Conditions on Government Support and Financial Performance Bonds

Many speakers advocated for meeting CSR standards as a prerequisite for access to governmental and financial support and services.  In addition, it was suggested that market pressures be used as a means of ensuring CSR compliance.

Some presenters suggested options for securing financial resources from companies in the event that these monies are required to mitigate environmental and social impacts.  These included the deposit of monies in an escrow account, upfront bonding and the use of indemnity funds.  Alternatively, a percentage of corporate taxes could be put aside into a CIDA-administered fund to benefit affected communities.

Tools and Training to Implement CSR

Speakers offered many suggestions regarding tools and training to implement CSR.  Examples include:

· Encourage a strong role for government, industry and industry associations in promoting best practices on CSR and making information on these best practices more readily available to others, both in Canada and abroad;

· Create centres of excellence on CSR issues related to the extractive industries at universities with programs on mining and oil and gas, and promoting knowledge transfer by sponsoring students from developing countries to participate in these programs;

· Continue and strengthen a role for industry associations in providing tools and resources;
· Designate and train officers at consulates and missions to liaise with industry, NGOs and communities in support of good CSR performance;
· Encourage contributions from labour organizations for training on specific issues such as health and safety;
· Create independent institutions in key areas of mining interest to provide support and training to communities in issues such as conflict resolution, negotiation, planning in a partnership context, etc.;
· Hold similar roundtables in developing countries and invite local people to attend; and

· Provide a one-stop shop for information on CSR.

Capacity Building of Host Countries

Many presenters discussed improving the governance, legal and human resources capacity of host countries.  While many states may lack the means to protect their citizens, Canada has more than 100 years of resource development experience while effectively protecting the interests of the public at large.  Some presenters suggested that this knowledge should be made available to other governments to develop an effective framework for resource development in host countries.  It was proposed that Canada should expand partnerships with high-risk, low governance states to help them manage CSR in their own socially-appropriate manner.  

It was also noted that Canadian government, businesses and public institutions have the knowledge and financial resources to help host countries improve their skilled labour capacity by establishing training programs in these countries.

Multilateral Relationships and the Role of Unions

Support was expressed for multi-stakeholder initiatives to effectively deliver programs and promote goodwill and understanding wherever and whenever possible.  It was specifically noted that governments should help guide extractive companies to achieve their “social license” to operate, and should also recognize and support the assistance that extractive industry investment can bring to host countries.

One participant noted that while agreement around standards would be helpful, experience shows that standards, and even a strong legal framework, may not be enough to hold a company accountable to a commitment to its workers.  This participant suggested that democratic trade unions have a big role in holding companies to account, and that the stronger the union, the more likely management will respect CSR standards.
Meeting Summary – Part 2: Issue Focus Sessions

Issue Focus Session Objective

The objective of these sessions was to enable an in-depth discussion with a group of invited participants, the Steering Committee and the Advisory Group on Theme 2: Incentives Supportive of the Implementation of CSR Standards and Theme 4: CSR Monitoring and Dispute Resolution Mechanisms, in order to generate policy-relevant debate and provide initial input for developing a “menu of actionable ideas”.  These ideas should provide a technically-sound solution or approach to address a recognized CSR problem, be feasibly achievable within a reasonable timeframe and with a reasonable investment of resources, and finally, be acceptable to a broad range of stakeholders and policy actors.  A list of invited participants is attached in Annex 2.  It is important to note that the perspectives provided below represent points of discussion raised during the Issue Focus Sessions and do not reflect the views of all the Issue Focus Session participants.

Issue Focus Session Summary

The discussions on Incentives Supportive of the Implementation of CSR Standards and CSR Monitoring and Dispute Resolution Mechanisms included the following discussions:

· Existing and potential market-based and legal incentives for implementing CSR;

· Specific conditions to access credit, insurance and services from governmental and non-governmental providers;

· The potential to promote CSR via these mechanisms; and 

· Roles, responsibilities and approaches for monitoring and dispute resolution.  

Each breakout group was asked to respond to a set of questions designed to focus and frame the discussions on a particular topic.  Each group also suggested and discussed “actionable ideas” related to the group’s specific theme.  

This section of the report summarizes discussions related to the key questions and presents the actionable ideas as put forth by participants within the breakout groups.  Further analysis will be conducted to assess the quality of each actionable idea in terms of its technical soundness, feasibility, and stakeholder acceptability.  It should be noted that this list of actionable ideas represents possible courses of action suggested by participants and does not in any way reflect a list of agreed-upon actions.

MARKET-BASED INCENTIVES

Key Questions

Where do gaps in reporting and disclosure information currently exist and what are the most appropriate vehicles to provide the information (e.g. Global Reporting Initiative (GRI) reports, financial filings, pension disclosures, government portal)? 

Participants indicated that there are a number of gaps in CSR reporting and disclosure, noting that the existing requirements in Canada are limited to those set by financial regulators and the markets are subjected to a limited definition of materiality that does not necessarily take into account CSR considerations.  According to the current U.S. definition, information is considered material if its omission or misstatement could influence the decisions of the reasonable shareholder.  A company’s perception of what is material to their operations and to their shareholders will affect the information they disclose.  Some participants suggested that the existing definition of materiality in Canada should be changed to explicitly accommodate CSR issues, as companies need more guidance on how these issues are material to their operations and how they should report on these factors in sector-specific ways so as to be most useful and accessible to investment professionals.  It was also noted that voluntary reporting has been valuable but raises other challenges, such as the comparability of information being provided by different companies within and across sectors.

One participant recommended looking beyond financial instruments to illustrate weaknesses in the coherence of the full chain of possible instruments (e.g. regulatory, voluntary, financial), recognizing that the real problem may be that these instruments do not work well together.  One participant indicated that CSR reporting should eventually be weaved into mainstream business and financial reporting through integration with management discussion and analysis.  

Which investor groups might be interested in, and capable of, applying market-based incentives on companies to encourage CSR leadership? Do these mechanisms create a credible incentive for all public companies to improve their CSR performance?

It was proposed that larger pension funds – whose investment horizons are long and thereby potentially more affected by CSR issues – might be interested in and capable of supporting market-based incentives to encourage CSR leadership.  For example, the Canada Pension Plan Investment Board (CPPIB) recently published its Policy on Responsible Investing and is involved in a number of related initiatives (e.g. Canadian Coalition for Good Governance, International Corporate Governance Network, Carbon Disclosure Project).  

The role of banks was also discussed.  It was noted that a number of banks are already applying CSR criteria to project finance through their participation in the Equator Principles.

How could public reporting standards on environmental, social and corporate governance risk factors and risk management be integrated into regulatory disclosures and stock exchange listing requirements? How could these standards be improved to ensure scalability? How could they be enforced?

There was considerable discussion around integrating a requirement for Global Reporting Initiative-compliant disclosure into the Canada Business Corporations Act (CBCA), which will be reviewed by the Government of Canada this year.  It was recognized that while the Global Reporting Initiative (GRI) is the most comprehensive instrument for reporting, it is a considerable undertaking to apply and thus may be burdensome, especially for smaller companies.  It was suggested that smaller companies will need tools and guidance appropriate to the size of their operations and the nature of their concerns – in essence, a graduated process that would not be overly burdensome for junior companies but would be progressive, so that as a project advanced, the disclosure requirements would increase accordingly.  There was reference to the “High 5! GRI Reporting Handbook” for small and medium-sized enterprises.  The American Sarbanes-Oxley legislation was referred to by one participant as a more judgemental test without the burden of GRI reporting; however, it was pointed out that smaller companies will not be captured under the Sarbanes-Oxley legislation.

It was noted by some that there will always be gaps and a non-level playing field in CSR reporting as long as the reporting requirements are voluntary.  A scheme that is voluntary means that some companies will participate and others will not.  Some participants were of the opinion that integrating GRI into the CBCA could help establish a level playing field that would reward good performers and punish bad ones.  Some participants also stated that GRI reporting, or CSR reporting in general, not only provides value for a broad range of stakeholders but is also a valuable internal exercise for companies and can provide a competitive advantage both at home and abroad.  

Some concern was expressed about the ability to amend the CBCA just for the extractive sector, and the competitive effect of CBCA reform (i.e. a fear that businesses might choose not to be federally-incorporated if there were an additional GRI requirement that was not present in provincial-incorporation legislation).  One participant also commented that CBCA disclosure may also work as an indirect market incentive by enabling provincial markets to react to a mechanism implemented at the federal level.   

There was some discussion around the relevance and use of the GRI indicators at the community level, and the challenge of communicating meaningful information to a broad range of stakeholders.  One participant noted that it is difficult to condense vast amounts of data and indicators – such as those required by the GRI – and make the information relevant for individual stakeholders. 

Given the high costs of disclosure, it was suggested that the Income Tax Act be amended to incorporate a tax credit for costs associated with disclosure activities, thus providing an effective incentive for reporting.  It was also suggested that pension funds be required to disclose and describe responsible investment policies they may have in place, as well as how they vote their shares.  

Does the Government of Canada have a role in enhancing Canadian market-based incentives, e.g. by amending existing legislation to compel further disclosure by corporations or by encouraging private sector lenders, institutional investors and others to look to Human Rights Impact Assessments as part of the “due diligence” undertaken by these institutions in participating in a project?

One participant recommended that the government endorse the GRI as best practice.  It was noted that while implementing GRI as a listing requirement for the stock exchanges is not within the purview of the federal government, doing so within the CBCA would be appropriate, and could even influence provincial requirements and/or companies incorporated under provincial legislation.  It was noted that in the past, changes made under the Bank of Canada Act and the CBCA have had an impact on shareholder issues of companies not registered under the CBCA.

In terms of application to smaller companies, one participant noted that capital markets and securities commissions’ rules do apply to small companies and questioned whether they are enough to satisfy growing CSR expectations.  Another participant responded that there is nothing in place within these rules that encourages CSR reporting, but that the securities commissions could put out more guidance on what they would like to see in terms of CSR reporting.  As such, it was recommended that the federal government work with industry, provinces and securities regulators to develop a mandatory disclosure format (e.g. a National Instrument), and that the government could also facilitate an exchange among securities commissions to take into account environmental, social and governance definitions of materiality and provide companies with guidance on what constitutes material environment, social and governance issues.  It was also suggested that the government participate in existing securities commission industry committees.

One participant remarked that market-based incentives go beyond disclosure, and noted the importance of enhancing information uptake once disclosure has been improved.  This could include:

· A role for industry and/or government in educating investors and consumers on what constitutes materiality, including the materiality of environmental, social and governance issues;

· A role for the Toronto Stock Exchange and Securities Commissions to pursue outreach and information campaigns among members and with new listings to increase the awareness of CSR reporting practices;

· A role for industry associations and/or government in promoting “Brand Canada” by attaching conditions regarding CSR performance as to whether certain companies get marketed abroad, and promoting abroad the benefits of Canadian companies demonstrating good CSR performance; and

· A role for industry associations and companies in engaging the poorer performers in their sector and helping them to improve.

It was suggested that human rights impact assessments will not be an effective market incentive unless and until investors start to use them.  One participant underlined the importance of research to clarify the link between good CSR performance and the ability to attract investment.  While it is a central part of due diligence, it is something that most of those involved are just learning how to do.  One participant noted that Canada has the potential to be a leader in this field if it could identify triggers for a human rights impact assessment. 

Actionable Ideas

There was considerable agreement within the group that there are not enough market incentives to encourage companies to adopt CSR standards or improve CSR performance, hence the importance of mandatory disclosure of CSR information.  Some participants asserted that disclosure drives performance improvements, contributes to companies’ internal learning processes, and can be an important factor in “levelling the playing field.”  It was also noted that more equal disclosure requirements could give more benefit to the early CSR movers.  

The group recognized that there is no “silver bullet” for improving disclosure across the extractive sector.  The diversity in types and sizes of companies as well as disclosure provisions will have different implications, and information needs are not equal across the broad range of stakeholders.

Seven actionable ideas were developed in the breakout group on Market-based Incentives:

· Integrate a requirement for GRI-compliant disclosure into the Canada Business Corporations Act (CBCA) which is scheduled for review this year. GRI reporting requirements should be incremental, especially for smaller companies or companies preparing their first report. Consideration should also be given to adopt a graduated certification scheme for reporting requirements at each stage.

· Amend the Income Tax Act to incorporate a tax credit for disclosure performance and provide financial support to junior companies seeking to establish GRI reporting capacity.

· The federal government should work with industry, institutional investors, civil society, provincial governments and securities regulators to develop a mandatory disclosure format for the extractive sector that will require company management to disclose and discuss in annual filing their environmental, social risks and opportunities in each sector.

· Require pension funds to disclose and describe any responsible investment policies in place, as well as corporate engagement and proxy voting activity. Federal, provincial and territorial governments should amend trustee legislation or make public statements to clarify that the fiduciary obligation of the trustee includes the consideration of environmental, social and governance issues that are financially material to investment decisions.
· Recognizing the diversity and size of extractive companies and the need for clear reporting, develop special guidance and/or a GRI supplement for exploration companies. Government should work with industry associations to develop a reporting framework and support structure for junior companies.

· Encourage the uptake and use of CSR information once disclosure is improved.

· The Canadian Government should play a leadership role, through its membership on the Canadian Pension Plan Investment Board, to seek more disclosure and engagement around CSR standards from Canadian mining and extractive firms.

CONDITIONS TO ACCESS GOVERNMENT CREDIT, INSURANCE AND SERVICES

Key Questions

What roles do governmental institutions play in terms of the global financing and insurance markets? What are the international standards to which these governmental institutions already adhere? 

Participants generally agreed that government departments and Crown corporations play a relatively small direct role in terms of global financing and insurance markets.

One participant observed that the role of government is more significant in terms of providing services and leverage than direct financial support.  This observation was supported by other participants, who pointed out that the levels of financial and insurance support provided by Export Development Canada (EDC) are relatively low compared to the total size of the Canadian extractive sector overseas.  It was noted that EDC currently applies World Bank standards on environmental issues (or the equivalent in the absence of World Bank guidelines).

One participant pointed out that access to EDC support requires that the company have a proven track record and cash flow, which disqualifies many junior companies.  Other participants added that most companies do not go through government agencies to obtain financing.

Despite these observations, some participants noted that EDC is not the only government body that facilitates overseas investment by Canadian extractive sector companies.  Several participants stated that the government's role in conditioning its services to CSR standards should be examined as it has a responsibility to have its "house in order" to ensure that public funds are being used in ways that are consistent with the universal values that Canada upholds.  As well, the conditioning of government services to CSR standards adds credibility to the government’s efforts in improving Canadian companies’ CSR track record and sets a precedent that may be emulated by non-government credit and insurance providers.  Furthermore, the conditions the government applies through institutions such as EDC are part of the branding of Canada as a CSR promoter.

Which government institutions are presently used to raise financing, provide insurance or supply services for extractive sector activities and what are the roles of such providers in promoting CSR? (E.g. EDC, Canadian missions, other government agencies.)

Participants identified the following government institutions and initiatives that are used to raise financing, provide insurance, or supply services to extractive companies and that are within the Government of Canada’s direct sphere of influence:

· EDC;

· Canada Fund for Local Initiatives (CFLI) (funded by the government);

· Canadian Investment Fund for Africa (CIFA) 

· Canadian missions (trade officers at embassies and consulates); and

· Trade missions (e.g. Team Canada special trade missions)

· Natural Resources Canada

An overview of EDC's role and the standards it applies to projects it supports was provided:

· EDC has not created standards but applies established international standards;

· World Bank (WB) standards on environment are applied to projects in accordance with EDC's legal obligations under the Export Development Act (condition added in 2001);

· Other standards are adopted where the World Bank does not offer a standard for a particular industry;

· Negotiations with the International Finance Corporation (IFC) are ongoing and EDC will adapt the standards it applies as these international standards evolve; and

· EDC has a broad environmental policy that applies to all of the services it provides, with some variations (e.g. insurance).

One participant explained that few applications for EDC support have been turned down since the implementation of conditions on environmental issues.  Rather, EDC has sought out different types of projects, and projects not likely to satisfy the conditions have been screened out at an earlier stage.  The screening process is considered to give companies a competitive advantage by making them more appealing in subsequent funding approval processes.

What specific conditions, standards or behaviours should government service providers set to ensure that all projects that receive support operate in compliance with international human rights and environmental standards? (Drawing on the Vancouver Roundtable discussion, relevant areas may include stakeholder engagement, transparency, benefit-sharing, community capacity building, etc.)

There was much discussion concerning the mandate and capacity of embassies to interact with Canadian extractive sector companies to encourage better CSR performance.  Two participants cited examples of Canadian embassies being unresponsive to complaints from local people or Canadians about the conduct of Canadian extractive companies.  One of these participants contrasted DFAIT's response time for barrier to trade complaints (48 hours as indicated on the website) to what they argued was the less timely response to allegations of human rights violations.  Another participant expressed concern about embassies not having the expertise to assist mining companies, specifically in countries where Canadian mining companies are known to be operating.

One participant identified capacity and workload issues as part of the reason for the lack of attention to CSR issues by trade staff at the embassies.  DFAIT is still at the early stages of developing CSR capacity at the mission level and is working with missions to examine the concerns and constraints they face.  However, another participant countered that Canada's international human rights obligations are well established as standards applicable to Canada, but nevertheless wondered whether Canada’s human rights obligations could not be converted into effective operational policies and mechanisms to ensure compliance by companies on the ground.  Another participant suggested that there was a need for embassies to better balance their role as promoters of Canadian companies and promoters of universal values.

The group was informed that there are currently two positions dedicated to CSR within International Trade.  One participant stated that the Human Security Policy Division within DFAIT has worked on CSR issues for a number of years and found that operationalizing human rights obligations is a complex endeavour and has many implications for corporations.  It was also noted that the relationship between business activities and human rights is currently being examined by a range of international actors including John Ruggie, the UN Special Representative on the issue of human rights and transnational corporations and other business enterprises.

One participant highlighted the difference between DFAIT and EDC in their attention to CSR and recommended that DFAIT establish a unit dedicated to CSR to build capacity in the department and at the mission level.  Another participant added that there is a strong business case for such a unit to also promote CSR as part of Canada's trade missions.

Some participants thought that the government's due diligence with respect to its human rights obligations and CSR is lacking.  These participants questioned whether the government could verify whether negative human rights impacts have been linked to companies that are receiving support from the Government of Canada.  One participant recommended that the government establish linkages between EDC and other departments to share and gather information on companies to support the government's due diligence.

Given the existing range and relative significance of services accessed by the Canadian extractive sector to support overseas operations, where could new or strengthened conditionality provisions play an appropriate and effective role in promoting CSR?

A few participants recommended that the government condition financial support on meeting CSR standards.  Various levels of due diligence to support this requirement were discussed, ranging from assessments being conducted before financial support is provided to establishing a rigorous complaints and investigation mechanism to see if support should be withdrawn if evidence is found that non-compliance with CSR standards has taken place.  There was more support for the latter approach and especially for the appointment of an ombudsman to receive complaints.  One participant cited the framework currently being proposed in Belgium, where access to public funding would be made conditional on compliance with several international standards, as a model to follow.  Some participants noted that any system that was put in place would need to acknowledge that companies should be considered innocent of non-compliance until clear evidence of non-compliance was found by an authoritative body. 

Participants also offered the following recommendations to the government in parallel with the recommendation for strengthened conditionality:

· Adopt the Voluntary Principles on Security and Human Rights, which makes it incumbent on companies operating in zones of conflict to train their security forces on their human rights obligations.

· Examine the need for a complaint mechanism (and ombudsman) in government departments and institutions providing support to Canadian extractive companies. Where the function does not exist, it should be implemented to ensure a consistent approach.

· Implement human rights screening tools, including human rights impact assessments.

Several participants thought it was essential to have a mechanism to withdraw support where there is clear evidence of non-compliance with established CSR standards or of violations of human rights or environmental obligations.  A few participants were concerned that the withdrawal of mission services, for example, would drive away the companies that need help the most.  These participants felt that engagement is the most effective means to change behaviour.  Others argued that strengthened conditionality requirements do not preclude nuanced approaches and compliance management, as demonstrated by EDC’s process for resolving issues related to violations of its requirements.  One participant noted that it was possible to continue to engage with a company to bring it back into compliance while not actively promoting it.

Actionable Ideas

Most participants supported the following actionable ideas to strengthen conditionality provisions for government finance and insurance to ensure that the government does not support, financially or otherwise, extractive sector companies that do not comply with established CSR standards or engage in violations of human rights or environmental obligations.  Participants recognized the limited coverage of such conditions, as most extractive companies do not access government credit, insurance, or other support services.  There was broad support for increasing DFAIT’s capacity to work on CSR issues and conduct the necessary due diligence.

In total, six actionable ideas were developed in the breakout group on Conditions to Access Government Credit, Insurance and Services.  Three of these are most applicable to another theme and will be moved accordingly:

· The Government of Canada should enhance its CSR capacity within the Department of Foreign Affairs and International Trade, and should also be strategic in extending CSR support through trade missions.

· The Government of Canada should condition financial, insurance and other forms of support from government (EDC and other agencies) on meeting Canadian human rights and environmental obligations and perform associated due diligence in this regard. In addition, the government should take a leadership role in promoting the application of these same standards within the bilateral and multilateral organizations of which it is a member.

· Amend the Environmental Directive Act to require Export Development Canada to assess human rights issues. Following amendments, establish a public process to develop protocols to implement these assessments, and appropriately staffed and resourced units to conduct the assessments.

· Establish linkages between government departments and institutions for the collection of information on companies relevant to CSR with the aim of supporting a potential due diligence obligation of the government with respect to the activities of its nationals in the context of CSR.

· Examine the need for a complaint mechanism (i.e. ombudsman) in government departments/agencies involved in providing support to Canadian companies abroad (e.g. CIDA).

· Adopt the Voluntary Principles on Security and Human Rights, which make it incumbent upon companies operating in zones of conflict to train their security forces on their human rights obligations.

LEGAL INCENTIVES (LEGAL LIABILITY)

Key Questions

What mechanisms currently exist within domestic and international law for Canadian companies to be held criminally or civilly liable for acts committed abroad, including human rights and environmental violations?  

Existing mechanisms within domestic and international law for Canadian companies to be held criminally or civilly liable in certain circumstances for acts committed abroad include:

· Crimes Against Humanity and War Crimes Act (Canada);

· Alien Tort Claims Act (USA);

· the Canadian law of civil liability; and

· Canadian criminal law, where there is a real and substantial link to Canada

In addition, existing UN mechanisms hold Canada accountable for the implementation of Canada’s human rights obligations. 

Given the legal options that do exist, how can we strengthen our ability to operate within the existing framework, e.g. create greater access to justice for persons affected by Canadian extractive companies abroad? Are there other new/alternate legal frameworks that could be developed to more effectively address CSR? What are the advantages and disadvantages to these approaches?

There was considerable discussion around ensuring that US courts that hear cases under the Alien Tort Claims Act (ATCA) are aware that Canada has a sufficient civil liability regime in place to address torts involving Canadian companies operating abroad.  A few examples were discussed where claims were brought against Canadian companies in US courts, and it was suggested that the Government of Canada needs to continue to play an active role in asserting to US courts that, in principle, such cases may be brought before Canadian courts, since there is a civil liability regime in place to handle them.  This could be implemented through diplomatic notes, or intervening as an amicus curiae.  A number of participants also recommended that the government’s involvement in these cases should occur when cases are before lower level courts, which may not be currently the case. 

A number of participants noted that despite the existence of domestic options under Canada’s civil liability regime, only one case relating to extraterritorial CSR had been pursued to date, and, as a result, the jurisprudence in Canada on these questions is far more limited than in other jurisdictions.  Participants also noted that it is difficult for under-funded parties to take advantage of these options.  Participants recommended improving access to civil actions and outlined a number of options, including:

· Provision of specific funding to cover claim costs.  One participant recommended that the government reconsider its proposed cancellation of the Court Challenges Program, which funds Charter challenges, and to expand the mandate of this program to include non-Charter CSR-related cases;

· Revival (or rejuvenation) of pro bono activities and collaboration between law societies, law firms and governments;

· Training by the government for lawyers and NGOs to better understand existing laws and to raise the capacity of the Bar to initiate claims;

· Inviting the National Judicial Institute to consider the provision of training for judges on international CSR issues, procedures and innovations; and

· Use of class action legislation to pursue civil liability claims.  

Participants discussed the possibility of legislating a change to the forum non conveniens test so that the onus is reversed and the defendant must demonstrate that Canada is an inappropriate forum, thereby increasing the probability that cases will be heard in Canadian courts.  This is currently how the forum non conveniens test is applied in Australia, and it has proven easier for plaintiffs to retain their cases in Australia under this test.  It was noted, however, that legislated changes to the forum non conveniens rule is a matter within provincial legislative jurisdiction.

Some participants proposed enhancing Canada’s civil liability regime by adding a civil liability provision onto the Crimes Against Humanity and War Crimes Act (CAHWCA).  The enhancement proposed by some participants would allow plaintiffs to bring forward civil grievances, whereas criminal prosecution relies upon the discretion of the Attorney General acting on behalf of the State (and requires that actions be proven according to a much more demanding standard of proof than would be the case in civil claims).  Some presenters raised concerns regarding the constitutionality of this option, and noted the importance of the notion that those responsible for egregious crimes must still be held criminally responsible, not civilly accountable, under the CAHWCA.  One participant was of the view that the constitutional division of powers would be respected if civil liability were sufficiently integrated into the existing scheme (e.g. modeled after the Competition Act); however, others were concerned that the CAHWCA, unlike the Competition Act, is not lacking an enforcement mechanism.  Another participant thought that this approach would not be a practical use of resources and would not address concerns, as liability would only arise with the most egregious violations of human rights, namely war crimes, crimes against humanity and genocide.

Related to the idea of grafting a civil liability provision onto the CAHWCA, a participant suggested introducing amendments to the State Immunity Act to remove the immunity given to foreign states from Canadian court proceedings for claims concerning torture and other serious international criminal acts. 

Participants discussed the idea of implementing a global classification of the competencies of judiciaries in other countries to address cases being thrown out on grounds of forum non conveniens.  A participant noted that there is no reliable means of categorizing countries in terms of their judicial competencies, and that the development of a detailed framework and criteria would be required to make these judgements.  There was some discussion of the Transparency International Corruption Perceptions Index serving this purpose.  A participant noted that while the index does not directly affect company behaviour, it could serve as an indicator of the relative difficulty a company may face in the countries in which it chooses to invest.

Would it be possible/desirable for Canada to establish domestic legislation on standards? If so (a) which examples from other jurisdictions could they be modelled on?  (b) how should investigation within Canada of breaches of these standards be facilitated? (c) what penalties, if any, should be imposed for the breach of these standards?

There was broad support amongst participants for establishing a CSR standard, code of practice, or certification process, and debate on whether this mechanism should be developed unilaterally or multilaterally, and whether it should be legislated or voluntary.

Many participants supported a multilateral approach whereby Canada would seek the support and endorsement of other countries and organizations (e.g. OECD) in the development and implementation of an internationally agreed-upon CSR standard.  While other participants supported this approach, there was also interest in Canada taking a unilateral, leadership approach in the absence of interest from other jurisdictions.  

While many participants highlighted the need for mandatory legislative standards, some participants illustrated the link between a voluntary approach and the legal system, indicating that voluntary standards can establish the standard of care for courts to use as the appropriate test.  Participants also noted that momentum is often generated for participation in leading voluntary standards, such as the Mining Association of Canada’s Towards Sustainable Mining Initiative, as well as a number of existing sustainable forest management standards.  There was some concern raised around the potential for companies to relocate outside of Canada to avoid having to abide by a legislated standard.

There was some discussion on Australia’s experience in this area, including an attempt to implement a Corporate Code of Conduct to impose minimum social, labour, safety, human rights and environmental standards on the conduct of Australian corporations operating outside Australia.  However, this Code was not granted parliamentary approval.  There was also discussion of Australia’s Mining Certification Evaluation Project (MCEP), where the ultimate conclusion was that a certification process would need to be based on international human rights standards.

In addition to support for establishing a CSR standard against which CSR performance can be monitored and reported, one participant also raised the idea of an ombudsman or other complaint process relating to this standard.  It was remarked that this function could translate into a legal incentive if recommendations made by the ombudsman were binding, and legal actions could be taken against a company that did not comply. 

It was noted that John Ruggie, the Special Representative to the UN Secretary General on the issue of human rights and transnational corporations and other business enterprises, is currently engaged in a process to consider issues related to corporate behaviour and human rights and is scheduled to report on this next year. It was proposed that the CSR Roundtable process keep this timing in mind. 
Actionable Ideas

Two major themes arose in the discussion of legal incentives: the role of civil liability and potential legislative changes; and the role of other legislative mechanisms such as standards and codes of conduct.  Fourteen actionable ideas were proposed by participants in the breakout group on legal incentives:

· The Government of Canada should remain vigilant with respect to US courts claiming jurisdiction in cases involving Canadian defendants under the Alien Torts Claims Act (ACTA) where jurisdiction is claimed in questionable cases, for e.g., where there is an insufficient real and substantial link to the U.S. In addition, the Government of Canada should intervene in ACTA cases at all levels of court, including the lower courts.

· Improve access to civil actions by providing funding to cover claim costs and fees.

· Expand the Court Challenges Program to include non-Charter CSR-related actions. [Note: The Court Challenges Program has since been cancelled.]

· NGOs should collaborate with law societies and firms to revive and expand pro-bono work.

· Government should sponsor conferences or seminars open to the private bar and NGOs, to improve understanding of existing law regarding CSR related claims.

· Invite the National Judicial Institute to explore additional training for judges on international CSR claims.

· NGOs should make use of class action legislation, where available, to pursue CSR-related cases in Canadian courts.

· Enhance the civil liability regime in Canada by adding a civil liability provision onto the Crimes Against Humanity and War Crimes Act (CAHWCA).

· Legislate a change to the forum non conveniens test so that the onus is on the defendant to demonstrate that Canada is a clearly inappropriate forum in which to bring a case, thereby increasing the probability that more cases will be heard in Canadian courts.

· Introduce amendments to the State Immunity Act to exempt States from immunity from Canadian legal proceedings for cases alleging torture and other serious international criminal acts.

· Implement a global classification of the competencies of judiciaries in other countries to address cases being vacated on grounds of forum non conveniens.

· Use position at multilateral fora including the OECD, APEC Mining Ministerial and CAMA, to promote the applicability of internationally agreed human rights standards to extractive sector activities.

· Maintain support for the work of the Special Representative on the issue of human rights and transnational corporations and other business enterprises, John Ruggie.

· Establish a legislated regulatory scheme to operate extraterritorially that would include a code of conduct, a standard or certification scheme, penalties for infractions of the code or standards, and a regime for civil claims to be pursued for breaches of the code or standards.

CONDITIONS TO ACCESS CREDIT, INSURANCE AND SERVICES BY NON-GOVERNMENTAL PROVIDERS

Key Questions

What are credit and insurance institutions currently doing to promote CSR in the extractive sector?  Are there any significant gaps that could be filled?  How could this be achieved in a manner that does not impose an undue burden on responsible actors?

Use of the Equator Principles benchmark was identified as the main action being taken by credit institutions in Canada.  Participants identified some gaps in the Equator Principles and in the scope of their application.

A few participants commented that human rights impact assessments are evolving.  It was recommended that the analysis conducted by banks and the information reported to them address human rights more extensively, in addition to the application of the Equator Principles.

One participant pointed out that the Equator Principles only apply to project finance, which represents a small portion of the financial services and support offered to companies.  Credit facility, for example, falls outside of the scope of the Equator Principles.  It was recommended that reporting based on a set of agreed CSR standards be mandatory for extractive companies accessing a range of financial services offered through banks.  Another participant cautioned that for this to occur, banks would need to be convinced that any attention to additional conditions or requirements would lead to reduced risk.  This participant expressed the need for better information on the link between increased reporting on socio-environmental risk and investor uptake.

There was a brief discussion about the role of insurance companies and the impact of insurance coverage on the CSR performance of extractive companies.  One participant expressed concern about the adequacy of insurance coverage for major disasters and environmental pollution.  It was suggested that insurance companies should disclose the level of coverage they provide to extractive companies.  Another participant argued that insurance companies conduct comprehensive and detailed risk analyses, but that these are largely limited to risks to assets, and suggested that disclosure of coverage could increase a company’s vulnerability to attack on its property or personnel.  Participants did not propose a specific role for insurance institutions in promoting CSR.

What non-governmental institutions can be used to raise financing, provide insurance or supply services for extractive sector activities and what is the role of such providers in promoting CSR through the conditioning of specific services?

Participants agreed that stock exchanges were the most important source of funding for the extractive sector.  One participant stated that the biggest impact in promoting CSR could be achieved in conditioning the listing of companies on the Toronto Stock Exchange.  One condition that was suggested was reporting in accordance with the Global Reporting Initiative (GRI) or other agreed CSR standards.  Participants identified various concerns and considerations related to this idea:

· The Toronto Stock Exchange is a business and will not support conditions that are so onerous that its clients are motivated to list on other exchanges.

· The reporting requirement could be tailored to mining companies and applied incrementally based on the size of the company.  The definition of "producing issuer" from National Instrument 43-101 could be used to distinguish between large and small companies.

· The government could offer assistance in building capacity to comply with reporting requirements. 

· Best practices at other exchanges should be examined.  There is a recommendation for the Nominated Advisors (Nomads) from the London Stock Exchange to develop a technical report on CSR.

· Concern was expressed regarding how these conditions could adversely affect other companies (non-extractive sectors) on the exchange. 

Participants also discussed disclosure, particularly the definition of materiality under National Instrument 43-101, which is administered by provincial securities commissions.  A few participants stated that companies struggle with defining what is material and recommended that more guidance be provided.  Another participant thought that information provided in US public filings, which is based on the "reasonable investor" criteria, is generally more detailed and insightful from a CSR perspective.  It was recommended that the "reasonable investor" criteria be adopted by Canadian securities regulators.

A participant pointed out that some junior companies will undertake private placements, where money is raised privately among relatives and friends.  In these cases, there may be no pressure for disclosure practices because the company does not interact with a bank or stock exchange.  It was also argued that in order to close these loopholes the Prospectors and Developers Association of Canada (PDAC) is one non-governmental organization through which CSR could be promoted.

What role does the Canadian banking sector play in supporting good CSR practices by companies? What has been the experience of Canadian banks in applying the Equator Principles?

One participant stated that there are approximately 42 banks that apply the Equator Principles.  In addition to the Equator Principles, which only apply to project finance, some banks also conduct reputational reviews before approving other types of financial support.  There was broad support for a recommendation that the government promote more widespread adoption of the principles beyond the current 42 banks.

One participant asked whether Equator Principle banks are required to report on the implementation of the principles.  Participants were informed that reporting is limited and inconsistent.  Information is limited in part due to confidentiality issues.  Large banks are more likely to report than smaller banks.  It was recommended that a common framework be adopted for these banks to report out on their agreements with project finance clients.  This common framework would aid both internal benchmarking and reporting to the public.

Actionable Ideas

Actionable ideas developed in this session focused primarily on stock exchanges and banks, with which most extractive companies interact to raise capital and obtain credit.  There was broad support for strengthening the role of these organizations in supporting good CSR practices by companies.  Participants were less concerned about the role of insurance providers in this regard.  To address those companies that raise capital through informal methods (privately and not through banks), one actionable idea concerns PDAC’s Environmental Excellence in Exploration (E3) Guidelines.  The remaining actionable ideas involve opportunities for CSR education, changes to securities regulator definitions and frameworks, researching the impacts of CSR, and other issues.

In total, 14 actionable ideas were developed in the breakout group on Conditions to Access Credit, Insurance and Services by Non-Governmental Providers, one of which is most applicable to another theme and will be moved accordingly:

· Initiate discussions with exchanges and securities commissions to assess their readiness to consider conditionality on listing. This could include a requirement to report in accordance with the Global Reporting Initiative.

· Promote an international code of practice for stock exchanges for improving CSR performance.
· Seek federal government participation in Ontario Securities Commission (OSC) committees dealing with disclosure issues.

· Work with banking sector to expand the number of banks applying the Equator Principles.

· Work with the Ontario Securities Commission to improve the clarity of the definition of materiality in National Instrument 43-101 or refine the definition of materiality disclosure to adopt the “reasonable investor” criteria.

· Support the international organization of environmental assessors.

· Explore options for banks to broaden the applicability of reporting requirements beyond the Equator Principles to include a range of financial services, and to include tools such as human rights impact assessments.

· Conduct research to demonstrate link between CSR reporting and disclosure, and investor uptake on exchanges.

· Support the development and dissemination of the work of the Canadian Institute of Chartered Accountants on the materiality of environmental issues, as well as the dissemination of the Freshfields’ report (law firm of Freshfields Bruckhaus Derringer) on this issue.

· Explore opportunities for promoting adoption of good CSR practices through existing education sessions at the Toronto Stock Exchange to provide companies with information and tools.

· Establish mandatory reporting on a set of agreed-upon CSR standards for extractive companies that banks finance.

· Establish a common framework on how Equator Principle banks report out on their implementation of the Equator Principle agreements with project finance clients, for internal benchmarking and for reporting to the public.

· (Re)Explore the option of establishing a national securities regulator to facilitate the implementation of CSR disclosure requirements, guidelines, and conditions.

· Work with the Prospectors and Developers Association of Canada (PDAC) to incorporate a human rights assessment component into PDAC’s Environmental Excellence in Exploration Guidelines.

MONITORING AND REPORTING

Key Questions

What are the most appropriate roles and responsibilities for government, industry, civil society and other stakeholders in monitoring and reporting on the performance of Canadian extractive companies overseas, e.g. who should monitor, who do you report to, etc.?

Participants discussed a range of options and the related potential roles and responsibilities concerning reporting and monitoring issues associated with Canadian extractive companies operating in developing countries.  There was generally more clarity and convergence among participants on reporting than on monitoring issues.  Several participants also noted the need to carefully consider the relationships between reporting and monitoring, and issues associated with dispute resolution being discussed by another Issue Focus Session break-out group at the Toronto Roundtable.

Reporting

Many participants agreed that the government should establish a mandatory reporting requirement for extractive companies operating in developing countries.  There was a general understanding expressed by several participants that companies should provide public reports on their CSR activities both for reasons related to transparency but also to ensure that the business advantages of CSR policies and practices are fully realized.  Suggestions for establishing this requirement included amendments to the Canada Business Corporations Act (CBCA), changes to (stock) listing and securities commission requirements, new legislation, and through conditions for government financing through Export Development Canada (EDC) and the provision of other services.  One participant stated that many companies are already subject to reporting requirements as a condition for funding, by the World Bank for example, and suggested that these companies could readily adopt mandatory reporting requirements.  Some participants pointed out that the CBCA only applies to a minority of extractive companies, and stressed that a comprehensive approach is needed in implementing any new CSR reporting requirement(s).  In this vein, it was recommended that the government work with provincial regulators to establish consistent requirements for CSR reporting.

Some participants thought that the government should also play a role in providing tools, education and related incentives to support any requirement for CSR reporting by companies. 

Monitoring

Various aspects of monitoring were discussed in the break-out group including: the establishment of a mandatory monitoring requirement, independent verification of monitoring reports/results, monitoring requirements throughout the mine (project) life cycle, stakeholder and community endorsement, and funding and capacities issues - especially for junior companies.

Participants agreed on the value of monitoring, but there were diverging views on applying a mandatory status to monitoring requirements in the near future.  Some participants supported a recommendation that the government establish a mandatory monitoring approach.  Others thought that this would be premature and that a phased approach should be applied, beginning with the establishment of CSR standards and consistent reporting by companies.  It was argued that monitoring will be driven by reporting and disclosure requirements and that capacity and expertise will need to be developed over time.

There was a range of views concerning independent verification of monitoring information. Several participants commented on a need for external (arms-length) or third party (professional consultant selected and paid for by the company) verification due to community concerns about the accuracy of monitoring information and the lack of time available to conduct reviews, even in situations where there is transparency.  While some of these participants felt strongly about the need for a fully independent external verifier, all of them agreed that community support for the choice of verifier is crucial, whether it be third party or external.  One participant stated that the company's and industry's confidence in the verifier was also important. 

It was suggested that the government could have a role in appointing independent verifiers.  A few participants discussed the Kimberley Process Certification Scheme where joint review teams including government, industry and NGO participants visit member countries at their invitation and report back to a plenary monitoring group who track compliance.  A few participants suggested that NGOs could play a more active role in monitoring and verification.  However, there was some concern about NGOs' capacity to fulfill this role. 

Others expressed a preference for a more flexible approach where companies self-monitor using qualified professionals, and then report on their results.  It was noted that companies learn a lot through self-monitoring and that there is a need for incremental learning for companies with little monitoring experience.  One participant suggested that companies could self-monitor, commit to transparent reporting of their monitoring, and resort to third-party verification only when contentions arise.

There was general agreement that building trust is a major factor in the development of successful monitoring approaches.  Among those recommending independent verification, one individual acknowledged that a community may be comfortable with the lack of external or third party verification if the monitoring approach is developed in consultation with the community's needs and is transparent.  In other words, there may be more flexibility in the monitoring approach and the need for verification when trust is established.  Some participants also stressed the importance for companies to have a clear and transparent process in place to respond to complaints about the quality of monitoring and that there needs to be a trigger for independent verification when things go wrong.

A few participants expressed concern about the extractive sector's ability to pay for verification activities given that a large proportion of companies are "small cap".  Options to address this concern included the establishment of a fund to subsidize or cover verification costs with the aim of improving monitoring practices.  However, some participants were wary of the government establishing and administering such a fund. 

Participants generally agreed on the need for monitoring to take place throughout the entire life cycle of the mine – from the exploration stage right through to reclamation.  One participant expressed the need for baseline monitoring before the construction phase.  Another participant suggested that the monitoring effort be in proportion to the scale of activity taking place and the level of risk of the operation.  It was acknowledged that monitoring at the exploration stage presents a challenge as companies generally have fewer resources at this stage. 

One participant recommended that the government establish a multi-stakeholder process to explore issues concerning monitoring and to develop a work plan to address these, premised on the desire to build trust among the parties involved.

The confidentiality and sharing of project documents was also discussed.  Some participants supported the sharing of feasibility studies, baseline studies, and risk assessments with the community and with NGOs.  These documents were considered to be relevant for monitoring purposes.  Another participant expressed support for risk assessment as a methodology but stressed that the real challenge lies in risk communications issues. 

What principles and special guidelines should be considered in the development of monitoring and reporting standards for companies operating in conflict zones and states with weak governance?

While most of the discussion was not explicitly directed at conflict zones and states with weak governance, on several occasions participants stated that reporting and monitoring were especially important in these contexts. 

One participant emphasized the urgency of addressing CSR issues in fragile states and expressed concern that NGOs are currently filling a void with respect to monitoring in these areas in a way that is unsustainable.  From this perspective it was proposed that mandatory reporting and funding for monitoring should be required for companies operating in fragile states.  This participant also recommended that the government clarify and strengthen the role of Canada’s National Contact Point (NCP) for the OECD Guidelines for Multinational Enterprises as a monitoring mechanism, in cooperation with other OECD countries.  Other participants agreed that Canada could, as some other countries have already done, do much more within the existing NCP framework, including granting a fact finding or investigative role to the NCP, and expressed support for this recommendation.  The example of Sweden was provided as an example of a country that has successfully strengthened the role of its NCP.

Separately, another participant recommended that the government provide funding specifically for NGOs to assist with monitoring extractive industry activities in fragile states or conflict zones.  The need for whistle-blower and non-retaliation protection and for clear rules and requirements regarding responses to monitoring problems was also raised.

How can we link monitoring and reporting roles and practices to the other themes and recommendations of the Roundtable process (e.g. established standards and disclosure requirements)?

Several participants suggested that the establishment of CSR standards and disclosure requirements is a prerequisite to the full development of both reporting and monitoring requirements.  It was recommended that the government further examine the Global Reporting Initiative (GRI), the Mining Certification Evaluation Project (MCEP), Social Accountability International’s SA 8000 certification, and other reporting or certification initiatives with a view to adopting or supporting the use of these or similar structures for reporting and monitoring.  A few participants expressed their support for the GRI in particular, as it offers a customized and phased approach to reporting.

Several approaches to implementing a mandatory reporting requirement were discussed including changes to legislation (i.e. CBCA) and changes to listing and securities requirements.  Some participants expressed a preference for market-focused approaches rather than those relying on changes to legislation or the establishment of government programs, such as monitoring verification funds for junior mining companies.

Actionable Ideas

There was a convergence among many participants on the need for a mandatory requirement for reporting, which led to actionable ideas to use existing mechanisms and standards to implement this requirement and to support implementation with education and tools.  There were fewer actionable ideas concerning monitoring.  All participants understood that reporting and monitoring issues needed to be linked to discussions taking place in other fora within the Roundtables regarding what exact set of CSR standards companies would be asked to implement and report on.  The actionable ideas suggested by participants included the following:

· The federal government, in cooperation with the provinces, should establish a mandatory requirement that Canadian extractive sector companies operating abroad publicly report on their performance in the implementation of an agreed set of CSR standards.

· Clarify and strengthen Canada’s National Contact Point with the aim of expanding and enhancing the functions under its mandate.

· Further examine the Global Reporting Initiative, the Mining Certification Evaluation Project and other reporting/certification initiatives and, if appropriate, provide government support to the best initiatives with a view to adopting or supporting their use for reporting and monitoring.

· The federal government should provide tools and education to support reporting on an agreed set of CSR standards by Canadian companies.

· The federal government should establish mandatory CSR monitoring, establish a legal requirement for auditing/monitoring CSR reports, and to establish a fund to support independent CSR verification (especially for smaller companies).

· Establish funding for NGOs conducting monitoring activities in zones of conflict or weak governance.

· Establish a stakeholder process to focus on and explore various issues concerning monitoring and to develop a work plan to address these – premised on the desire to build trust among the parties involved. 

DISPUTE RESOLUTION MECHANISMS

Key Questions

Is there a need for a dispute resolution mechanism in Canada?  Is it desirable for Canada to establish a dispute resolution mechanism for disputes occurring in other jurisdictions?  Would such a mechanism be a cost-effective way of addressing disputes?

Strong support was expressed by many participants for the development of a dispute resolution mechanism to address potential challenges associated with Canadian extractive sector companies operating in developing countries.  While it was not discussed whether this would be a cost-effective way of addressing disputes, there was some dialogue around who would fund the selected dispute resolution mechanism.  In this regard, there was considerable support for the establishment of an ombudsman function to manage complaints and disputes potentially arising from Canadian extractive sector companies operating overseas. 

What would a credible and effective dispute resolution mechanism look like? (Who could submit complaints? What types of allegations / standards should trigger the mechanism? Who would investigate and under what conditions and authority? What process should be initiated when complaints are validated? What should be the outcomes of failure to resolve disputes through negotiation? How would it be funded?) Is there a dispute resolution process that can be considered “best practice”, either in Canada or internationally?

The discussion on this question overlapped with the fourth question regarding the mandate and powers of the ombudsman.  The features and functions of the ombudsman office are outlined here and the various types of models are outlined under question four. 

The break out group discussed the key features and functions of an effective dispute resolution mechanism in the context of an ombudsman.

FEATURES:

As a basis for discussion, one participant provided an overview of Oxfam Australia’s six guiding principles for an effective complaints mechanism:

1. Standards should correspond with universally accepted human rights standards.
2. Independence from stakeholders, especially the industry, industry consultants and associations.
3. Funding should be transparent to ensure independence and impartiality, and the mechanism should be free of charge to complainants.
4. Enforcement through legislation covering all the nation’s mining companies and the power to sanction non-complying companies and their suppliers, contractors, agents and subsidiaries, employees and directors.
5. Accessibility of information in the appropriate language for communities at risk, available at all stages of the mine operation.
6. Accountability and transparency including public disclosure of investigation results to ensure transparency, trust and accountability.  Compliance should also be monitored regularly.
It was generally recognized that spurious charges against companies do arise, and that part of the role of the ombudsman would be to investigate all complaints thereby identifying which claims are valid and which are not.  One participant emphasized the importance of independence in the ombudsman role, and the benefit to industry of having a third-party group confirm where claims are spurious.

Other key features proposed by individuals in the group included:

· Responsive and timely: There will be a need to define how an ombudsman will operate in a responsive and timely manner.  For example, Export Development Canada’s (EDC) Compliance Officer has one month to reply to a complaint.

· Credible: The process must be credible in order to gain the trust of host countries, companies and communities.
· Flexible: The ombudsman role must be able to adapt to a wide range of possible circumstances and address a range of complaints.  
· Permanent: It will take time to develop trust and mutual respect between all parties to potential disputes.  
· Clear jurisdiction: Our ability to influence behaviour should not disappear as Canadian mining companies are taken over by non-Canadian companies.  This consideration needs to be balanced against a clear understanding of how to establish jurisdiction in the first place.
· Freely available: The ombudsman role must be available to all those who seek it.
· Confidentiality: The principle of innocent until proven guilty must be respected and included as an integral part of the dispute resolution process.
FUNCTIONS:

A range of possible functions were discussed for the ombudsman role, including:

· Investigative, reporting, convening and/or mediation roles: There was debate around whether the ombudsman would serve investigative, reporting, convening and/or mediation roles.  Some saw the ombudsman as making recommendations on the mechanisms or approaches to facilitating the resolution of disputes and bringing parties to the table, but not as taking on the responsibility of solving disputes.  Some argued that a separate, permanent multi-stakeholder advisory committee could be implemented to prevent and solve disputes, and the role of the ombudsman would be to ensure that community complaints are being heard by companies, and that companies are dealing with communities in an appropriate way.  Others saw the ombudsman as having investigative powers that include fact finding and the power to mediate solutions.
· Referrals: It was suggested that the ombudsman could refer cases of a particular gravity to another organization, or receive referrals from other organizations.
· Compliance and Enforcement: It was proposed that an ombudsman could have a regulatory role and/or educational role in ensuring compliance to CSR standards, as well as enforcement power tied to conditionality – e.g. companies could lose access to credit, insurance or services as a result of not following the ombudsman’s recommendations.  While there was some debate as to whether the ombudsman should have an enforcement function, it was pointed out by one participant that the ombudsman role could exclude enforcement where other effective enforcement mechanisms exist.
· Interpreting guidelines and standards: It was remarked that there could be an ongoing role for the ombudsman with respect to interpreting guidelines or standards.  The ombudsman should be able to educate companies and fulfil a proactive advisory role with the aim of enabling companies to effectively recognize and manage risks so that problems can be, as much as possible, prevented in the first place.
· Follow-up and Ongoing Monitoring: It was suggested that the ombudsman could be tasked to follow-up on whether a company has implemented its recommendations.  It was noted that there is also a role for the government to follow-up on the work of the ombudsman.  One participant suggested that the ombudsman could be tasked with monitoring existing relationships and cooperation between communities and companies, and assist in the establishment and maintenance of existing dialogue forums.
Overall, there was general convergence around the idea that the core objective of dispute resolution functions is to provide a key compliance management instrument.  Here the objective is that companies are brought back into compliance with CSR standards when problems arise so as to improve the CSR performance of the sector as a whole.  One participant suggested that the federal government establish a consultation process with civil society, industry, and the provinces to create a permanent, independent, appropriately staffed and resourced, accessible and transparent ombudsman that would ensure compliance with a set of standards and policies, advise government, civil society and industry on ways to improve practice or ensure compliance with these standards, and provide a mediation role for community complaints.

What changes could increase the effectiveness of existing mechanisms (e.g. EDC Compliance Advisor, Canada’s National Contact Point) and what are the roles for other actors within these bodies?

While the National Contact Point (NCP) is not intended to play an investigative or quasi-judicial role, some participants questioned whether this interpretation of the NCP role is too restrictive, and whether the government could revise its interpretation of the NCP’s mandate to include fact finding, investigative and dispute resolution roles.  According to some speakers, one option for expanding the Canadian NCP’s role would be to hire independent outside mediators to assist if needed, or to assign trained mediators to the NCP and provide additional resources for this type of activity.

It was also discussed whether the EDC Compliance Officer could play a similar role, since the EDC already facilitates investments overseas.  While some participants thought that it would be worth strengthening the role of the EDC Compliance Officer to perform a dispute resolution function, others pointed out that EDC only reaches a small percentage of extractive projects, and that EDC applies limited standards (though EDC is being driven by the Equator Principle Banks to adopt the same standards) and does not have the necessary independence to serve an ombudsman role.  One participant suggested that the strengthened role of the EDC Compliance Officer could be supplemented through other mechanisms.  There was some support for a pilot project led by EDC to investigate the feasibility of implementing an enhanced role for the EDC Compliance Officer.  

If the Canadian government were to create a new dispute resolution mechanism, for example, an Ombudsman for Canadian extractive sector activities overseas, what would its mandate and powers look like?

There was considerable discussion around the potential mandate and powers of an ombudsman for the Canadian extractive sector operating in developing countries.  Three specific models were proposed – an NGO model (e.g. Oxfam Australia Ombudsman), an internal government model (e.g. strengthened role for the existing National Contact Point or EDC Compliance Officer), and an independent model (e.g. a body or institution created by Parliament as an ‘arms-length’ agency like Rights and Democracy). 

While some participants thought that the “NGO model” would provide the freedom of action that a government ombudsman would not have, one participant noted that NGOs are faced with limited resources to respond to complaints, which prevents the viability of a continuous NGO process, and that an NGO model would also lack enforcement powers.  Others pointed out that an NGO model might not be seen by some as being unbiased or independent of NGO community concerns.  Another participant noted that the conditionality of government services could be linked to a triggering mechanism based on the results of ombudsman office investigations, and questioned whether an NGO ombudsman would have that kind of authority.    

One participant emphasized that the government is also faced with resource constraints and that the power to enforce findings of fact was not a necessary component of an ombudsman role.  It was also expressed that the ombudsman role does not have to be in government in order to impose conditionality.  It was suggested that funding institutions can put third-party dispute resolution requirements in contracts or these requirements can be set as a condition in a CSR standard.

Nevertheless, there was general support for an ombudsman with clear enforcement powers to engage with a company to improve their performance and to have the ability to enforce and uphold any forthcoming CSR standards.  One participant stressed that while an ombudsman can function independently, it must be government-backed and supported.  Another speaker noted that regardless of the model chosen, there should be complementary roles for both government and civil society.  

Some participants recommended that “simpler is better” in terms of an ombudsman model and supported a nimble process that educates and trains communities and serves a mediator role without imposing unnecessary delay to projects.  The participants remarked that the ombudsman office should not be the body to subpoena documents, investigate facts, or determine sanctions.  One participant stated that the procedural aspects related to implementing a government-based ombudsman would be lengthy and time-consuming, and further recommended housing the ombudsman position outside of government.

There was discussion around the perception of the ombudsman in a host country, and whether an NGO or government-based ombudsman would have sufficient access to the country.  One participant indicated that host countries should not take issue with a government-based ombudsman since the role of the ombudsman is to investigate a company, not the government.  In addition, it was noted that officials in host countries often lack the necessary resources to conduct their own follow-up on community complaints, and would likely welcome the assistance of a Canadian ombudsman.  Other participants thought that host governments would be more willing to cooperate with an NGO-based ombudsman.

Following this point, there was considerable discussion on the need for advance agreements between host countries and Canadian extractive companies clarifying that the companies operating in the region will be subject to an investigation by the ombudsman should complaints arise.  While some participants thought that these agreements would facilitate the ombudsman role in host countries, others did not consider the lack of such an agreement to be a barrier.  One participant suggested requiring Canadian companies to stipulate in their contracts with host countries that they will be subject to an ombudsman process should the need arise.

Actionable Ideas

There was general support for an ombudsman office among the participants in this Issue Focus Session discussion.  Overall, four actionable items were developed in the breakout group on Dispute Resolution Mechanisms:

· Establish an NGO-based ombudsman office to investigate complaints regarding the activities of Canadian extractive sector companies operating in developing countries.

· Establish an internal governmental ombudsman office based upon an enhanced National Contact Point (NCP) function to investigate complaints regarding the activities of Canadian extractive sector companies operating in developing countries.

· Establish an ombudsman office through an Act of Parliament or other means which would be independent and designed to investigate complaints regarding the activities of Canadian extractive sector companies operating in developing countries.

· Canada should support or lead within this arena for the development of standards that would support the dispute resolution mechanism for Canadian extractive sector companies operating in developing countries. 
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